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COMMENTS
EDUCATION AND THE SPANISH-SPEAKING-AN
ATTORNEY GENERAL'S OPINION ON ARTICLE XII,
SECTION 8 OF THE NEW MEXICO CONSTITUTION
It is generally accepted today that one of the monumental
problems facing New Mexico's public schools is the English language
development of Spanish-speaking students.' In data collected by the
U.S. Commission on Civil Rights, thirty-six percent of New Mexico's
Mexican-American first grade pupils were reported as not 2speaking
the
"English as well as the average Anglo first grade pupil"; by
grade
reading
below
are
percent
twelfth grade, an alarming fifty-four
four Mexican-American
level 3 even though more than one of every
4 The concern of enlightened
students have left school by this time.
educational reformers and others, however, is not solely to teach
but to5
proficiently the English language to the Spanish-speaking,
language.
people's
the
preserving
by
preserve the culture of a people
History of Educational Neglect
1. See generally T. Carter, Mexican Americans in School: A
at the Crossroads (1966). This
Youth
Forgotten
(1970); C. Heller, Mexican-American Youth: A
Report on Public
view was expressed a quarter of a century ago in N.M. Educ. Survey Bd.,
309, §2 (1971):
ch.
Laws
N.M.
also
See
(1947).
144
at
I,
pt.
Mexico
Education in New
in New Mexico
"FINDING OF FACT.-The legislature finds that large numbers of children
ability.
public school have special educational needs because of their limited English-speaking
because
The legislature finds further that these children have a limited English-speaking ability
they come from environments where the dominant language is other than English."
Rep. III: The
2. U.S. Comm'n on Civil Rights, Mexican-American Educational Series,
Excluded Student 14 (1972) [hereinafter cited as Civil Rights Comm'n Rep. III].
The
3. U.S. Comm'n on Civil Rights, Mexican-American Educational Series, Rep. II:
II].
Unfinished Education 32 (1971) [hereinafter cited as Civil Rights Comm'n Rep.
Rights, only
4. Id. at 17. Note that in a 1969 Spring survey by the U.S. Commission on Civil
reaching a
4.7% of New Mexico's public schools were reported as having bilingual education,
of New
.4%
dismal
a
addition,
In
population.
student
Mexican-American
bare .9% of the
the state with
Mexico's teachers were reported as having participated in bilingual programs in
note 2,
only half of those having six or more hours training. Civil Rights Comm'n Rep. II, supra
at 22-25.
Cultural
5. See, e.g., M. Mazon, A Design for Bilingual/Bicultural Education: A Process for
paper devePluralism, March, 1972 (unpublished Bilingual/Bicultural Education Committee
loped for the U.S. Office of Education) [hereinafter cited as Mazon]. The committee paper,
approaching education on both a lingual and cultural level, recoguizes that:
A design for bilingual/bicultural education should begin with the assumption
that cultural, racial, and linguistic differences are an integral and positive part of
American society. Because bilingual/bicultural education builds upon a positive
of the
view of a child's cultural heritage, it is the best means for the realization
one
to
preferable
is
philosophy
This
opportunity."
goal of "equal educational
at the
which equates educational opportunity with the anglicizing of children
give
expense of their own cultural heritages. Bilingual/bicultural programs should
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The concern is reflected in recent as well as past bills and acts 6 and is
espoused by those who acknowledge that New Mexico's largest
minority group-the Spanish-speaking-have educational problems to
a great extent nurtured by a language communications conflict which
an educational system must learn to understand and rectify. 7
Because this communications conflict is a major problem in New
Mexico schools, it would seem justifiable that special attention be
paid to the language needs of the Spanish-speaking children. 8
Naturally, of major importance is the preparation of teachers of these
students. 9 Indeed, as an observer of the New Mexico educational
scene suggested: ". . . [O]ne of the great needs of this state-where
the level of education is relatively low, and where the task of teaching
the child the opportunity to experience early academic success in his native
language.
Id. at iii.
6. See, e.g., N.M. Stat. Ann. §77-11-12 (1969); N.M. Stat. Ann. §73-12-7 (1962); N.M. Stat.
Ann. §§73-4-1 to -7 (1967); N.M. Stat. Ann.§73-17-2 (1967).
7. In applying Brown v. Board of Education to Mexican-American students, one student
commentator observes:
• . . Many Mexican-American children begin school with the burden of having to
master the English language before they can cope with the substantive material.
Thus, paradoxically, the psychological-inferiority problems sought to be diminished by Brown may be intensified if students without full command of the
English language are forced to compete with pupils unhindered by language
barriers. This result would be contrary to Brown's paramount intent of ensuring
quality educations for all children. (Footnotes omitted).
49 Texas L. Rev. 337, 343-44 (971).
The note offers bilingual education, which "has proven an effective tool in overcoming language
deficiencies," as a remedy. Indeed, "[slophisticated programs have been developed for use in
integrated classrooms." Id. at 345.
8. Note the "purpose" of the "Bilingual Instruction Act," N.M. Laws ch. 309, §3 (1971):
is to provide for the meeting of the special educational needs of children, in
grades one, two and three, who have limited English-speaking ability because
they come from environments where the dominant language is other than
English. The purpose of this act is to help children in these grades to develop
greater competence in English, to become more proficient in the use of two
languages, and to profit from increased educational opportunity.
and to profit from increased educational opportunity.
9. Serna v. Portales Municipal Schools, Civil No. 8994 (D.N.M., filed Nov. 14, 1972),
represents a judicial recognition of the constitutional significance of the right to an education,
expressing it in terms of equal educational opportunity as related to "qualified teachers":
It is also claimed that an obstacle to expanding bilingual-bicultural programs in
the Portales school system is the absence of qualified teachers. Defendant school
district has made an effort to recruit and has recruited Spanish-speaking teachers.
It points to the fact that it has received few applications from such teachers and
that the teacher turn-over in the Portales Municipal Schools is relatively low.
However great the effort, this is not an acceptable justification for not providing
specialized programs where the deprivation of them violates a constitutional right
and where tunding is available. It is incumbent upon the school district to
increase its recuiting efforts and, if those recruiting efforts are unsuccessful, to
obtain sufficient certification of Spanish-speaking teachers to allow them to teach
in the district.
Id. at 7.
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a bilingual population is most delicate-is precisely the training of
good teachers.' 10 In Serna v. PortalesMunicipal Schools" the Federal
District Court of New Mexico noted that:
[o]f particular importance [to a balanced educational program] is
the recruitment and hiring of more qualified Spanish-speaking
teachers and teacher aids at each of the district schools as
positions and personnel become available. The presence of
qualified teachers who can speak Spanish should be a significant
students to effecfactor toward enabling the Spanish-surnamed
2
tively participate in the educational process.'
be
To be sure, those who instruct Spanish-speaking children should
13 which
programs
special
afforded
be
should
they
trained;
carefully
J. Ortega, The Compulsory Teaching of Spanish in the Grade Schools of New Mexico 9.
[hereinafter cited as Ortega].
Civil No. 8994 (D.N.M., filed Nov. 14, 1972).
Id. at 5. Speaking in "equal protection" language, the Federal District Court also noted:
Evidence relating to I.Q. test scores of children in the Portales school system
was admitted at the trial with the recognition that such scores are not conclusive
indicia of student achievement or failure. What becomes apparent from an
examination of these scores, however, is that the performance of the children at
every level at Lindsay School is not what it should be when compared with the
performance of students at the other schools. Coupled with the testimony of
educational experts regarding the negative impact upon Spanish-surnamed
children when they are placed in a school atmosphere which does not adequately
reflect the educational needs of this minority, as is found to be the situation in the
Portales schools, the conclusion becomes inevitable that these Spanish-surnamed
children do not in fact have equal educational opportunity and that a violation of
the constitutional right to equal protection exists.
. . . Under these circumstances, it is incumbent upon the school district to
reassess and enlarge its program directed to the specialized needs of its
Spanish-surnamed students at Lindsay and also to establish and operate in
adequate manner programs at the other elementary schools where no bilingual-bicultural program now exists. The fact that the other three elementary schools
have a smaller Spanish-surnamed enrollment than Lindsey does not eliminate the
requirement for such programs.
Id. at 415.
13. Observe the proffered approach to the preparation of teachers developed for the U.S.
Office of Education by the Bilingual/Bicultural Education Committee:
Specific elements that should be encompassed in the preparation of teachers
and paraprofessionals to function effectively in bilingual/bicultural learning
environments include two main components. The first should include information
about cultural-historical heritage as well as an analysis of the dynamics of these
phenomena. Emphasis would be placed on factors such as socialization patterns,
traditional attitudes, values, interpersonal relationships, historical experience,
cross-cultural conflicts, and their effects upon the education experiences, identity
and self-image of bilingual/bicultural students. In addition, teachers and paraprofessionals should understand the interrelationship between language, culture
and identity, and their implications for the educational experiences of bilingual/
bicultural students.
The second component should emphasize the development of methodologies
and techniques for the teaching of reading, language arts, social studies, science
language
and mathemetics to bilingual/bicultural students, both in their primary

10.
(1941)
11.
12.

May 1973]

ED UCA TION AND THE SPANISH-SPEAKING

will sensitize them to the communications conflict as they become
more aware of the delicate maintenance of a significant culture
which, unfortunately, is slowly melting into a pot of conformity. 14
Because the Spanish language in New Mexico is "naturally on the
defensive,"' 15 it will, without aid, eventually disappear as the culture
naturally follows suit. To at least one writer who views New Mexico
as a "Pan American commonwealth" linking the United States to
Latin America, "such would be a heavy loss."' 16
Since the public schools exist primarily for the purpose of properly
training the future citizens of this state and nation; and since the
building of understanding for other students is a cumulative process
involving the entire school community; and since bilingualism and
culture retainment are assets to the state and nation (in ways to be
later discussed), steps must be taken to teach all children of the state' 7
in such a manner that educational, economic and social equality are
realities rather than promises. Attorney General Opinion No. 71-10218
offers an interpretation of an existing constitutional mandate which
may provide possible beginning steps toward such equality and
eventual understanding.
THE OPINION
On August 26, 1971, Attorney General David L. Norvell returned
an opinion on three questions submitted by Lieutenant Governor
and in their secondary language. Joined with these efforts there must be research
into the interrelationship between culture content and cognitive style, as well as
the relationship between linguistic orientation and audiolingual perception.
Basedon what is evaluated to be educationally valid, bilingual/bicultural instructional materials must be developed, field tested and validated.
Mazon, supra note 5, at 14-15.
14. In recognition of that need to adapt to the backgrounds of minority group children, the
Tenth Circuit in Keyes v. School District No. 1, Denver, Colorado, 445 F. 2d 990, 1004 (10th Cir.
1971), cert. granted,306 L. Ed. 2d 728 (Jan. 17, 1972), stated that:
. . .even a completely integrated setting does not resolve these problems [of
low scholastic achievement] if the schooling is not directed to the specialized
needs of children coming from low socioeconomic and minority racial and ethnic
backgrounds. Thus it is not the proffered objective indicia of inferiority which
causes the sub-standard academic performance of these children, but a curriculum which is allegedly not tailored to their educational and social needs.
The U.S. District Court for the District of New Mexico, taking notice of this Keyes language,
said: "This opinion would indicate that, while the Court was unwilling to hold that segregation
of itself would be a denial of equal educational opportunity, it would be a deprivation of equal
protection for a school district to effectuate a curriculum which is not tailored to the
educational needs of minority students." Serna, supra note 11, at 6.
15. Ortega, supra note 10, at 7.
16. Id.
17. This comment is by necessity limited to the Mexican-American student. It must be
noted, however, that other minority group children of the state should require similar
consideration (even though the constitutional mandate in question is expressly limited to the
"Spanish-speaking" pupil).
18. 71 N.M. Att'y Gen. Op. 102 (1971). [hereinafter cited as Norvell Opinion].
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Roberto A. Mondragon. 19 The questions, pertaining to Article XII,
Section 8 of the New Mexico Constitution, 2.0 read as follows:
1. Does Article XII, Section 8 . . . require that the Legisla-

ture provide for the training of New Mexico teachers so that they
may become proficient in both the English and Spanish languages?
2. If the answer to question No. 1 is in the affirmative, what
has been done, should be done or could be done by the New
Mexico Legislature to comply with the constitutional mandate?
3. What was the intent of the founding fathers of our State in
enacting Article XII, Section 8?21
In answer to the first question, Attorney General Norvell noted that
the wording of the section "clearly indicates" that the Legislature
provide training in order that state teachers become proficient in both
languages;2 2 indeed, as the Attorney General wrote, in a later
section, 23 "the clause is imperative"-i.e., the Legislature is required
to provide such training. 2 4 In addition, the Legislature "would have
to insure that a sufficient number of teachers are trained in25those
programs" to teach the Spanish-speaking students of the state. The
Legislature, then, must provide training programs and teachers.
As to what has been done by the Legislature to comply26with the
mandate, Norvell directed attention to past appropriations used in
the training of teachers "for areas with large non-English-speaking
populations," and to Chapter 327, Laws of 1971,27 which included
19. Id.
20. N.M. Const. art. 12, §8:
The legislature shall provide for the training of teachers in the normal schools or
otherwise so that they may become proficient in both the English and Spanish
languages, to qualify them to teach Spanish-speaking pupils and students in the
public schools and educational institutions of the state, and shall provide proper
means and methods to facilitate the teaching of the English language and their
branches of learning to such pupils and students. (Emphasis added).
21. Norvell Opinion, supra note 18, at 1.
22. Id. at 2.
23. Id.
24. Compare the Attorney General's conclusion based on the constitutional provision with
Project Report, De Jure Segregationof Chicanos in Texas Schools, 7 Harv. Civ. Rights-Civ. Lib.
L. Rev. 384, wherein the authors conclude that:
. . . Integration without accompanying compensatory programs . . . does not
provide equal opportunities because Chicanos have special educational needs
impairing their ability to succeed in the English-language environment of public
schools. Since ability to learn is directly related to knowledge of English, the state
is obliged to assure that all students have an equal opportunity to acquire this
vital tool. (Footnote omitted).
25. Norvell Opinion, supra note 18, at 2.
26. Id. at 4.
27. N.M. Laws ch. 327, §3 (1971).
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appropriations for a bilingual program at a state university. 28 Also
noted were Chapter 161, Laws of 1969,29 and Chapter 309, Laws of
1971,30 which provided for the "utilization of teachers trained in
bilingual education." 3 1 One example of action taken by the Legislature which did not benefit the construed meaning of Section 8 was
also revealed in the opinion. 32 In response to what should or could be
done by the Legislature, however, the Attorney General suggested, as
a beginning:
. . . [T]hat a determination should be made of the number and
areas of concentration of Spanish-speaking pupils and students in
the state. From this it should be ascertained in how many
classrooms of the state bilingual teachers are necessary. The
various colleges and universities in the state which train teachers
should then be required by the Legislature to provide training so
that a sufficient number of teachers can "become proficient in
both the English and Spanish languages, to qualify them to teach
[these] Spanish-speaking pupils and students" in these areas of
concentration.3 3
In answering the final question, because history had not recorded
the intent of the framers of Section 8, the Attorney General attempted
to "determine the intent from the words themselves." 34 The opinion
concluded:
that the intent of the founding fathers was to require the
Legislature to provide trained teachers proficient in both English
and Spanish so that they can "teach Spanish-speaking pupils and
students in the public schools and educational institutions of the
state." 35
28. $109,000 were appropriated to New Mexico Highlands University for the 1972 fiscal year,
and $112,500 were set for the fiscal year following.
29. N.M. Stat. Ann. §77-11-12 (1969).
30. N.M. Laws ch. 309,§§1-6(1971).
31. Norvell Opinion, supra note 18, at 4.
32. N.M. Laws ch. 97, §1 (1909) read: "The object of the Spanish-American School at El Rito
shall be to educate Spanish-speaking natives of New Mexic'o for the vocation of teachers in the
public schools of the counties and districts where the Spanish language is prevalent." This
objective was changed by N.M. Stat. Ann. §73-22-34A. (1955). Teacher training is no longer an
objective of the school.
33. Norvell Opinion, supra note 18, at 5. Compare these "beginning steps" with Cisneros v.
Corpus Christi Independent School District,Civil No. 68-C-95 (S.D. Tex., June 4, 1970), wherein
the court held that:
The school must assign Negroes (sic] and Mexican-American teachers throughout
the system on the same ratio of percentages they are in the total teacher and staff
population. Furthermore, the school board must immediately take steps to
employ more Negro and Mexican-American teachers.
Id. at 8.
34. Norvell Opinion at 2.
35. Id. at 3.
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This interpretation of Article XII, Section 8, would seem to indicate
the quality and quantity of teachers required to eradicate the current
language conflict; it would also appear to be a reasonable interpretation.
It is fascinating to note, however, that three years earlier in
Attorney General Opinion No. 68-15,36 Section 8 was construed as a
"'mere directive to the Legislature to provide training . . . to enable
those who so desire to become proficient in both the English and
Spanish languages"; 3 7 indeed, the "clear intent" of the section "is to
teach English to the Spanish-speaking students throughout the
state," 38 and no more. The opinion found no "requirement [in Section
8] that only those teachers proficient in Spanish be allowed to teach
Spanish-speaking students" even though it was recognized that "[a]s a
practical matter . . . only those teachers who are knowledgeable in
Spanish would be able to teach a student who can only converse in
Spanish." 39 This interpretation is in part clearly contra to the
conclusions reached by Attorney General Norvell. If, as an observer
stated with reference to this contradiction in interpretations, "the
of the
wheels of the law run only according to the personal feelings
4 0 which
laws,"
the
interpreting
and
enacting
with
individuals charged
may be, then there is surely no need for further discussion. However,
if there is any support for A.G. Opinion 71-102, it may possibly be
discovered in the back pages of New Mexico history at a time when
the State Constitution was being drafted.
XII, SECTION 8:
THE CLIMATE SURROUNDING ARTICLE
41
AN HISTORICAL VIEW
In 1906, roughly fifty percent of New Mexico's population was
Spanish speaking, with the public schools employing interpreters in
the classrooms. 42 When Congress introduced a joint statehood bill for
43 in that year, the Arizona delegates
New Mexico and Arizona
44
presented a protest against the union. The document expressed
candidly the fears of the Arizona "Americans":
The decided racial difference between the people of New
Mexico who are not only different in race and largely in language,
36.
37.
38.
39.
40.
41.

68 N.M. Att'y Gen. Op. 15 (1968).
Id. at 30: (Emphasis added.)
Id.
Id. at 31.
Albuquerque Journal, Sept. 2, 1971, at A-12, col. 2.
Much of this historical information was gathered from the Civil Rights Comm'n Rep. II,

supra note 2.

42. Id. at 77.
43. 2 L. Peplow, History of Arizona 16 (1958).
44. S. Doc. No. 216, 59th Cong., 1st Sess. (1906).

May 1973]

EDUCATION AND THE SPANISH-SPEAKING

but have entirely different customs, laws and ideals . . .would
have but little prospect of successful amalgamation ....45
The objection of the people of Arizona, 95 percent of whom are
Americans, to the probability of the control of public affairs by
people of a different race, many of whom do not speak the English
language, and who outnumber the people of Arizona by two to
one .... 46
The document further pointed out that the legislature and the courts
of New Mexico proceeded with interpreters; that the statutes of New
Mexico were published in both Spanish and English; and that the
Spanish-speaking, curiously enough, would not consent to the disfranchisement of their right to act as jurors. The delegates went on to
declare that New Mexico-with twenty-two more votes in the
Constitutional Convention-would control the convention and impose
the binary language conditions on Arizona. 47 The Arizona Territorial
Teachers Association, in vigorous agreement, also passed a resolution
confronting the issue of joint statehood; 48 unlike New Mexico, all
49
classes in Arizona were taught strictly in English.
Later, at a joint statehood hearing, the Committee on Territories of
the House of Representatives examined the Arizona complaint. 50 To
be sure, Spanish language usage was an issue in government, the
deportment of trials and education. Joint statehood subsequently won
in New Mexico and lost in Arizona. 5 '
It is important to recall here that in the Arizona Governor's Report
on Compulsory Education of 1906, the exception to the general
compliance of the school attendance law was the Spanish-speaking
population, 52 and, of the 1,266 "white" illiterates in Arizona,
"practically all were of Mexican descent." 5 3 Such or similar facts, if
known to the authors of our State Constitution, would have likely
prompted concern and an advertent approach to the educational
54
needs of the Spanish-speaking New Mexican.
45. Id. at 1.
46. Id. at 2.
47. Id. at 14-15.
48. Civil Rights Comm'n Rep. III, supra note 2, at 77.
49. Ariz. Revised Stat. ch. X, §80 (1887).
50. Hearings on Statehood Bill Before the House Comm. on Territories, 59th Cong., 1st Sess.
46 (1906) [hereinafter cited as 1906 Hearings].
51. 2 E. Peplow, History of Arizona 16 (1958). Congress had earlier stipulated that rejection
of joint statehood by the voters of either territory would preclude its occurrence. Id.
52. 1906 Hearings, supra note 50, at 28.
53. Id. at 13.
54. Note the following language in relation to the framer's intent in enacting Article XII,
Section 8,contained within the earlier "conflicting" A. G. opinion:
. . . The framers of our Constitution apparently recognized that by assuring that
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If the historical material set forth above is coupled with reasonable
assumptions made therefrom, the Norvell opinion may be essentially
accurate in concluding: "that the framers contemplated Spanish
being used in the classroom"; 55 "that the framers felt that proficiency
in both languages was essential for someone to be qualified to teach
Spanish-speaking pupils"; 56 "that the intent of the framers was that
the Legislature provide trained teachers proficient in both English
and Spanish"; 5 7 that the Legislature provide training programs for
these teachers; 58 and, that "the Legislature . . . ensure that a suffito teach the
cient number of teachers are trained in those programs"
59
schools.
public
Mexico
New
in
pupils
Spanish-speaking
There is additional historical background material which may cast
some light on the matter of the mandate's purpose.
Four years after the defeat of joint statehood, the Senate Committee on Territories explored the possibility of separate statehood for
the two states. 60 One venturous Arizona delegate offered an amendment to the statehood bill, providing that "nothing in this Act6 shall
preclude the teaching of other languages" in public schools. ' The
delegate was opposed by several Senators, including the Committee
Chairman, who stated: "[E]verybody knows . . . one of the difficulties down there [is] . . . the curious continuance of the solidarity of
the Spanish-speaking people. It would be well . . . if at least the
the laws could speak the language which all the rest
men who make
62
of us speak."
In June 1910, an enabling act was passed by Congress providing for
the calling of constitutional conventions and requiring the constitutions to incorporate two provisions limiting the use of Spanish as an
official language: 63 (1) comprehensive knowledge of the English
the means were always available to teach Spanish-speaking students the English
language, the students' assimilation into the social and economic life of the state
would thereby be hastened.
. . . [W]e find that the founding fathers of our state intended to assure that the
Spanish and English languages always be available to prospective teachers'
colleges and that the Spanish-speaking pupils in our public schools be provided
the means and methods to learn the English language as well as other subjects of
learning.
68 N.M. Att'y Gen. Op. 15 at 30-31 (1968).
55. Norvell Opinion, supra note 18, at 3.
56. Id. at 2.
57. Id.

58. Id.
59. Id.
60.
61.
62.
63.

Civil Rights Comm'n Rep. I1, supra note 2, at 78.
Id.
45 Cong. Rec. 8225 (1910) (remarks of Indiana Senator Beveridge).
Act of June 20, 1910, ch. 310, 37 Stat. 559 (1910).
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language was required of State officers and legislators; 64 and (2) public
from sectarian control,
schools were open to all children, were free
65
but were always to be conducted in English.
On November 21, 1910, the New Mexico constitutional draft was
completed, including therein three provisions which protected the
Spanish-speaking. One of the provisions protected religious and racial
equality; 6 6 another protected the educational rights of children of
Spanish descent; 67 and the third was the section with which we are
here concerned. The draftsmen also included a provision that for the
following twenty years all laws passed by the legislature would be
published in both languages (and thereafter as provided by the
legislature), 6 8 and, additionally "preserved inviolate" the "rights,
privileges and immunities, civil, political and religious, guaranteed to
the people of New Mexico, by the Treaty of Guadalupe Hidalgo.... .69
President Taft subsequently approved a ratified New Mexico
constitution, but the Senate, feeling the provision for constitutional
amendments was too restrictive, disapproved.7 0 Congress then adopted a resolution requiring New Mexico to submit a substitute
provision on the amendment process 7 ' and, at the same time, deleted
the provision of the Enabling Act which compelled New Mexico
officers and legislators to have English language proficiency.7 2 Presi73
dent Taft signed the Statehood Proclamation on January 6, 1912.
As can be seen, the harmony of the New Mexico Spanish-speaking
was preserved by provisions in the Constitution which make Spanish
an official language. With these provisions clearly protecting the
64. Id. §2(5) at 559, §20(5) at 570.
65. Id. §2(4) at 559, §20(4) at 570.
66. N.M. Const. art. 7, §3:
The right of any citizen of the state to vote, hold office, or sit upon juries, shall
never be restricted, abridged, or impaired on account of religion, race, language
or color, or inability to speak, read or write the English or Spanish languages as
may be otherwise provided in this Constitution ...
67. N.M. Const. art. 12, §10:
Children of Spanish descent in the State of New Mexico shall never be denied the
right and privilege of admission and attendance in the public schools or other
public educational institutions of the State, and they shall never be classed in
separate schools, but shall forever enjoy perfect equality with other children in all
public schools and educational institutions of the State, and the legislature shall
provide penalties for the violation of this section. ...
68. N.M. Const. art. 20, §12.
69. N.M. Const. art. 2, §5. The Treaty guaranteed full rights as U. S. citizens to all Mexican
nationals who remained in the ceded territory, securing life, liberty and property.
70. Civil Rights Comm'n Rep. I1, supra note 2, at 80.
71. 47 Cong. Rec. 4229 (1911).
72. Id. Note that Arizona law requires English speaking ability to hold some public offices.
Ariz. Const. art. 20, §8; Ariz. Rev. Stat. Ann. §11402 (1956).
73. Act of Jan. 6, 1912, 37 Stat. 1723 (1912).
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State's Spanish-speaking "whose patriotism and whose loyalty has
never been found wanting in time of great public stress," 74 it is not
unreasonable to view the language of Section 8 as "imperative";
therefore requiring the Legislature to provide the training programs
and a sufficient number of teachers to educate the Spanish-speaking
students of the state. Do the victorious battles surrounding the issue of
Spanish language usage at the time of the State Constitution's
formation not indicate recognition and respect of Spanish language
usage?
But assuming, that Opinion 71-102 is a correct statement of the
law, since attorney general opinions are not of a directive nature and
cannot be implemented by the attorney general, 7 5 it would appear
initially to have little practical consequence to New Mexico education. The import of such opinions must now be reviewed.
IMPRESS OF ATTORNEY GENERAL OPINIONS
ON SCHOOL ADMINISTRATION
The significance of A.G. Opinion No. 71-102 is revealed by the
historic role of the attorney general in educational matters. With the
Federal Constitution leaving the field of education to the states, 76 the
attorneys general of New Mexico have necessarily been petitioned
time and again to render opinions as to the intent, purpose and
application of New Mexico law governing public schools; 7 7 and.

whenever confusion or caprice is expressed by the enlightened
reformers and others, "the attorneys general . . . have been forced

by necessity to formulate a theory of education based upon what they
deem to be fundamental principles of public policy."7 8 Of course, it is
not then the attorney general alone who dictates school policy, but
also the changing and frequently beneficial public opinion which the
attorney general authoritatively mirrors in opinion.7 9 It is true that
such opinions are not construed to be of a directive nature, nor is an
attorney general empowered to implement an opinion. Nonetheless,
the opinions are generally adhered to by the state officers requesting
them and, in educational matters, may be a powerful force in school
74. 47 Cong. Rec. 1364 (1911) (statement of Representative Humphreys in response to the
provision of. the enabling act of June 20, 1910, requiring comprehensive knowledge of the
English language for public oflice and legislative positions).
75.

V. Page, A Digest of Opinions of Attorneys-General on Education in New Mexico,

1898-1948, at 1 (May 25, 1950) (unpublished thesis in Zimmerman Library, Univ. of N.M.)
[hereinafter cited as Page].
76. The Tenth Amendment of the U.S. Constitution reserves those powers not granted to the
federal government to the states.
77. Page, supra note 75, at 1.

78. Id.
79. Id.
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administration.80 Obviously such opinions have greatest significance
before the courts have had the opportunity to clarify or expound on
the issue(s) presented.8s
In determining the value of A.G. opinions during the time courts
are deciding the case, a recent report by the National Association of
Attorneys General (N.A.A.G.) and the Committee on the Office of
Attorney General (C.O.A.G.) indicates that "[c]ourts generally hold
that an opinion of the Attorney General, 'while in no sense binding
upon [the] court, is of the most persuasive character, and is entitled to
due consideration.' "82 The report goes on to note that "[flormal
opinions have been held to carry the force of law in the absence of
judicial decisions to the contrary, although [citing Hanagan v. Board
of County Coinmissioners, 64 N.M. 103, 325 P. 2d 282 (1958)] they
must be overnled when in conflict with conclusions of the court."8 3
In Hanagan, the New Mexico Supreme Court expressed the view
that:
While opinions of the Attorney General are entitled to great
weight, we will devote but little time to them. It is enough to say
that appellees obviously relied on them as authority. .

.

. Never-

theless, to the extent they may conflict with the conclusions
announced, they must be overruled.8 4
This approach-though somewhat aimbiguous-has been taken by the
State Supreme Court prior to8 5 and since 86 the Hanagan decision.
80. Id. See generally R. Larson, The Importance and Value of Attorney General Opinion, 41
Iowa L. Rev. 357 (1956). In terms of the value of attorney general opinions, Judge Larson writes:
Attorney General opinions on matters of law, the law's application and
construction, while perhaps outside the principle of stare decisis are entitled to
careful consideration and respect by state officers, the legislature, the courts, and
the general public. Although they are occasionally upset by the courts, the court
gives more than a passing thought to them in its effort to reach the final
decision . . . The Attorney G6neral, after careful and responsible study, writes
and officially issues the opinion for the guidance of other officers of the state, who
are bound to respect and should follow it until it is judicially overruled or
changed by legislative action.
Id. at .359.
81. Page, supra note 77, at 1.
82. Nat'l Ass'n of Att'ys Gen., Report on the Office of Attorney General 268 (1971) [footnote
omitted]. The report quotes Barber v. City of Danville, 149 V. 418, 424, 141 S.E. 126 (1928).
Cited as authority supporting Barber are Leddy v. Cornell, 52 Colo. 189, 120 P. 153 (1912) and
Blanchard v. Mitchell, 146 So. 2d 50 (La. 1962). Note the following language which appears in
Attorney General Norvell's Opinion: "To the limited extent that this [interpretation] conflicts
with Attorney General Opinion No. 68-15, the latter is overruled." Norvell Opinion, supra note
18, at 3.
83. Nat'l Ass'n of Att'ys Gen., Report on the Office of Attorney General 269 (1971) [footnotes
omitted].
84. 64 N.M. 103, 106.
85. First Thrift and Loan Ass'n v. State ex rel. Robinson, 62 N.M. 61, 304 P.2d 582 (1956).
86. Perea v. Bd. of Torrance County Comm'rs, 77 N.M. 543, 425 P.2d 308 (1967).
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Nonetheless, viewing the import of attorney general opinions on
school matters in toto, Attorney General Norvell's opinion becomes
more than black-on-white commentary of "personal feelings."
As yet, the "inevitable court battles" envisioned by some have not
occurred. 87 Until they materialize, Attorney General Opinion 71-102
will maintain that respect, force and value which A.G. opinions
demonstrate. In any event, the Opinion will represent an effort to
interpret the constitutional mandate in compliance with the "founding fathers' intent" and, to some, will also represent beginning steps
toward affording equal educational opportunity to the children of the
88
state.
CONCLUSION
U.S. Commission on Civil Rights,
by
the
As properly observed
A variety of factors influence a child's development and determine whether he will become a productive member of society and
realize the full potential of his abilities. Of these, the experience a
child has in school is among the most important. For minority
group children, the experience afforded them by the schools often
is of critical importance in shaping the future course of their lives.
For these children, the schools represent the opportunity to
intervene in the cycle of failure and rejection which is so often
their fate. In order to fulfill such a function the schools must first
enable the minority children to succeed in the school environment.8 9

In House Memorial No. 13, Laws of 1963,90 the House of
Representatives, considering that "the state of New Mexico has
developed in a tradition of bilingual speech" and that "the authors of
our constitution made provision in Article 12, Section 8 of that
document that teachers should be trained for proficiency in order to
qualify them to teach Spanish-speaking students in the public schools
and educational institutions, as well as to facilitate the teaching of
English to such students," resolved "that attention [be] directed to
this provision of the basic law of the state" and "that a copy of this
memorial be sent to the State Department of Public Education and to
91
each state institution of higher education." Eight years thereafter in
87. Albuquerque Journal, Sept. 2, 1971, at A-12, cols. 1-2.
88. For additional insight into the problem of equal educational opportunity in this context,
see footnotes 5, 9, 12, 14, 24, and 33 herein. See also, Hernandez v. Driscoll Consol. Independent
School Dist., 2 Race Rel. L. Rep. 329 (S.D. Tex., Jan '11, 1957); United States v. Texas, Civil No.
5281 (E.D. Tex., Dec. 6, 1971).
89. Civil Rights Comm'n Rep. II, supra note 3, at 7.
90. N.M. House Memorial No. 13, 26th Cong., Reg. Sess. 1221 (1963).
91. Id. House Memorial No. 13, 26th Cong. Reg. Sess. 1221 (1963) Compare with House
Memorial No. 12, 28th Cong., 2nd Sess. (1968) which provides as follows:
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Attorney General Opinion No. 71-73,92 Attorney General Norvell
concluded "that no prohibitions, restraints or discouraging tactics
may be punitively imposed upon students exercising their freedom to
speak on school grounds, classrooms or on school buses, whether the
language they choose to speak may be English, Spanish or Hindustani." 9 3 Meanwhile, in the interim, as before, Spanish-speaking
students were being "taught to forget the 'foreign' ways of their
fathers." 94 One California principal, saddened by this same state of
affairs in his state, wrote:
A memorial relating to the need to improve the teachings of English for
children of non-English-speaking backgrounds.
WHEREAS, New Mexico is a multi-cultural state where a large proportion of
our children entering the public school system are from diverse cultural and
language backgrounds, and some of these students can only be described as being
"nonlingual"; and
WHEREAS, the failure to understand language in the early grades is a
contributing factor to lack of success as the child moves on into the upper
elementary and junior-high school courses and to the extent that his lack of
vocabulary hampers him, he may become discouraged and drop out of school; and
WHEREAS, our school system should strive not only to teach English better,
but it should also encourage Spanish-speaking children and children speaking
Indian languages to be proud of their linguistic heritage, as well as their cultural
heritage, and to strive to both preserve and improve it;
NOW, THEREFORE, BE IT RESOLVED that all school boards in the state, all
school superintendents and principals, and the state board of education be
sirongly urged to:
1. develop new programs or enlarge existing special programs of teaching
English as a second language;
2. hire teachers or train existing teachers of the lower primary levels in
methods of teaching English as a second language and in familiarization and
knowledge of the several cultural backgrounds represented by the students in
these grades; and
3. develop intensive programs aimed at correcting the special problems of the
nonlingual student; and
BE IT FURTHER RESOLVED that a copy of this memorial be sent as the
official expression of intent and desire of this legislative body to each local school
board, each school superintendent and to each member of the state school board.
92. 71 N.M. Att'y Gen. Op. 73 (1971).
93. Id. at 2.
94. S.Steiner, La Raza: The Mexican Americans 209 (1970). See also, U. S. Comm'n on Civil
Rights, Stranger in One's Own Land (1970). Consequences of overriding the needs of the
Spanish-speaking student were dramatically stated in a study by the National Education
Association:
The harm done the [non-English-speaking] child linguistically is paralleled
-perhaps even exceeded-by the harm done to him as a person. In telling him
that he may not speak his native language, we are saying to him by implication
that his language and culture which it represents are of no worth. Therefore [it
follows] the people who speak his language are of no worth. It would come as no
surprise to us, then that he develops a negative self-concept-an inferiority
complex. If he is no good, how can he succeed? And, if he can't succeed, why try?
Nat'l Educ. Ass'n, The Invisible Minority (1966), reprinted in Hearings on H. R. 9840 and H. R.
10224 Before the Gen. Subcomm. on Educ. of the House Comm. on Educ. and Labor, 90th Cong.
1st Sess., 182 (1967).
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It is unfortunate that a majority of teachers and administrators,
in predominantly Spanish-speaking schools, have for years been
unaware of a need to cope with the world the Mexican American
brings to school. . . . Advocates of "speaking English only" have
neglected norms accepted elsewhere throughout the world marking an individual possessing two or more languages as being highly
educated. Unfortunately, the issue of "English versus Spanish"
could have been avoided and not currently present a major
problem in the educational process for these students. The issue,
now in the courts, and in some cases on the verge of moving into
the streets, could have been resolved in allowing students to speak
Spanish and slowly transcend into English without psychological
95
damage.
It must now be recognized that the Spanish language and the
culture of the Spanish-speaking are assets to the state and nation. In
testimony to the San Antonio hearing of the Civil Rights Commission,
Mr. Harold C. Brantley, superintendent of a school district in Texas,
stated: "I don't feel like a kid's ability to speak Spanish is a detriment.
I think that it is an asset. . . . It is merely our responsibility as
educators to turn this asset that these kids bring to us, where it not
only becomes an asset to them, but can become an asset to
the . . . Anglo." 96 The Anglo child recognizes that the Spanish-speaking child has "something that he [the Anglo] doesn't have,
and that he ought to be interefted in getting what this little kid can
teach him." 9 7 The stature of the Spanish-speaking child is enhanced
and mutual respect and understanding become the products. The
by-product is a unified, harmonious state.
Extending this thought of Spanish language and culture as an asset,
Mr. Joaquin Ortega, Professor of Spanish at the University of
Wisconsin, writes:
. . . [T]o preserve this regional Spanish culture, to make of it a
living reality as a link between the United States and the Latin
American countries is, . . . perhaps, the most patriotic and
purely American policy that could be pursued. New Mexico is
destined by history and by nature to play a significant part in
continental politics, and the development here of a bilingual, truly
95. U. S. Comm'n on Civil Rights, 3 Civil Rights Digest 24 (Fall 1970).
96. U. S. Comm'n on Civil Rights, Stranger in One's Own Land 29 (1970).
97. Id. See United States v. Texas, Civil No. 5281 (E. D. Tex., Dec. 6, 1971), wherein the
federal district court formulated a comprehensive educational program and curriculum
designed to meet the special educational needs of students whose primary language is other
than English. The plan is partially based on the principle "that language programs be
implemented that introduce and develop language skills in a secondary language (English for
many Mexican-American students, Spanish for Anglo students), while at the same time,
reinforcing and developing language skills in the primary language, so that neither English nor
" Id. at 5.
Spanish is presented as a more valued language ..
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Pan American commonwealth is the finest, most original contribution this state can make to the Union. 98

Mr. Ortega proposes, among other things, that:
Spanish should be placed on a privileged position in the school
curriculum of the state of New Mexico for reasons so evident that
it is superfluous to enumerate: the actual and legal facts, the
traditional culture, the great Pan American future, etc., etc.99

If education is to get at the basis of the communications conflict,
the schools must go beyond "English only" instruction; and if the
Spanish-speaking student is to provide assets to the state and nation,
the schools must acknowledge and respect his or her differences.
Indeed, it is the New Mexico educational system, with its great
assembly of culture groups, which has the supreme opportunity to
cultivate mutual understanding; 100 and the opportunity would appear
within grasp if the teachers of these children were qualified to instruct
all of the students on an equal basis as they guide the pupils in
tolerance and understanding. 10 1 In this way, public education in New
98. Ortega, supra note 10, at 5. Note that concern in this area has been expressed by
Congress through the passage of the Bilingual Education Act. 20. U.S.C. §880(b) (Supp. v. 1970),
which seeks to facilitate the learning of English while permitting the Spanish-speaking student
to perfect his native language. Congress has also created a cabinet committee, 42 U.S.C. §4301
(Supp. v. 1970), whose purpose is to assure that federal programs are reaching all Spanish-speaking groups. In addition, through the creation of the U.S. Civil Rights Commission in 1957,
Congress and the public have become better informed as to problems faced by the
Spanish-speaking. The Department of Health, Education, and Welfare (HEW) has also played its
part by its issuance of regulations which prohibit the denial of equal educational opportunity on
the basis of English language deficiency in school districts accepting federally assisted programs
and having at least 5% Mexican-American enrollment (e.g.. 35 Fed. Reg. 13442 (1970)), and
which charge the Education division with eliminating discrimination in public schools (e.g., 35
Fed. Reg. 10927 (1970)). For a more in depth analysis of HEW's contributions in this area, see
Project Report, De lure Segregation of Chicanos in Texas Schools, 7 Harv. Civ. Rights-Civ. Lib.
L. Rev. at 365-72.
99. Ortega, supra note 10, at 12.
100. See Mazon, supra note 5, at 4:
Inherent in the design of bilingual/bicultural education is the necessity of
accepting the interrelationship between language, culture and identity; not only
relating language to cultural content and cognitive style stemming from culture
but also acknowledging the implications for positive self-identity and academic
success. The linguistically and culturally oriented child comes to school with a
different linguistic, cultural, experimental and conceptual background from that
of his English-speaking peers; and it is up to titc school to recognize these assets
and use them constructively.
101. In Cisneros v. Corpus Christi Independent School Dist., Civil No. 68-C-95 (S.D. Tex.,
June 4, 1970)-holding that Mexican-Americans are an "identifiable ethnic minority group" for
the purpose of public school desegregation-Federal District Court Judge Woodrow Seals noted
that:
While many of our institutions has [sic] a tendency to divide us . . . the public
school institution . . . is the one unique institution which has the capacity to
unite this nation and to unite this diverse and pluralistic society that we
have. . . . Here in the public school system as young Americans, they [all
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Mexico undertakes a new role: "The curriculum of the educational
agencies becomes, then, the magna carta of social and economic
rehabilitation; the teacher, the advance agent of a new social
02
order."1
Attorney General Opinion No. 71-102 antedates the reality of this
undertaking and should be given ample consideration by those New
Mexico citizens concerned for the welfare of New Mexico's children
and New Mexico's future.' 0 3
RAY R. MONTEZ

children] can study, play together, inner-act, they will get to know one another,
to respect the other's differences, to tolerate each other even though of a different
race, color, religious, social or ethnic status.
Id. at 8.
102. G. Sanchez, Forgotten People: A Study of New Mexicans 86 (1967).
103. See the example set by the Massachusetts Bilingual Education Act. Advance Sheets Acts
and Resolves of the General Court, ch. 1005, at 943 (1971), requiring bilingual education in any
district where twenty or more children are in need of such services. See also S. B. 421, 31st
Cong., 1st Sess. §§ 1-7 (1973), pending at this writing in the New Mexico Legislature. Section 3
of this "Bilingual Multi-Cultural Education Act" states that:
Bilingual multi-cultural education is the best means of reflecting the culturally
pluralistic society in the educational institutions. It is also the best means by
which every child is afforded the opportunity to participate effectively in the
pluralistic reality which exists in our society.
A bilingual multi-cultural program must work to enhance and develop the rich
cultural heritage which consists of various languages and cultures. The wealth and
beauty of such a rich cultural heritage consisting of various languages must be
made available to all children.
...
IThe ultimate objective [is] to institutionalize this new concept of
education throughout the entire education program.
Section 6 of the bill provides that:
A. State supported universities shall establish permanent programs of instruction to train bilingual multi-cultural teachers for the elementary and secondary
levels.
B. The state board of education will issue a standard certificate authorizing a
person proficient in the language and familiar with the cultures to teach in a
bilingual multi-cultural program.

